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STATEMENT OF THE CASE
Nature of the Case
Daniel R. Ghormley appeals a jury's verdict finding him guilty of felony
rape. Ghormley asserts the trial court erred in denying his motion for mistrial.

Statement of Facts and Course of Proceedings
A jury found Daniel R. Ghormley guilty of felony rape. (R., p. 159.) The
victim is A.H., who testified at trial.

(Trial Tr., pp. 33-96.) On the night of the

rape, A.H. had gone out to have a drink with a friend. (Trial Tr., p. 37, Ls. 1719.) She then got a ride to a different bar to have drinks with another friend,
Abel. (Trial Tr., p. 39, Ls. 4-5.) At that bar, the two were joined by Ghormley who A.H. had not met before - and another person. (Trial Tr., p. 42, Ls. 3-13.)
The four later went to Walmart to buy more beer and food, then went to
Ghormley's apartment which he shared with his fiance, Kristen Tvedt. (Trial Tr.,
p. 41, L. 24-25; p. 45, Ls. 24-25; p. 46, Ls. 5-9.) There, A.H. drank one or two
more beers. (Trial Tr., p. 47, Ls. 13-16.)
At some poinJ, A.H. passed out, then was helped by Ghormley, Tvedt, and
Abel to 'the spare bedroom to sleep. (Trial Tr., p. 144, L. 22-23; p. 145, Ls. 1116.) Before falling asleep, A.H. texted her sister to come get her, but got no
immediate response.

(Trial Tr., p. 69, Ls. 12-13.) Later that night, A.H. woke

briefly, aware that she was being raped, but passed out again. (Trial Tr., p. 53,
L. 1 - p. 54, L. 5.) When A.H. woke again, Ghormley was laying next to her in
the bed, under the covers. (Trial Tr., p. 54, Ls. 7-9.) A.H. asked, "What the hell
is going on?" and Ghormley responded, "You're having a bad dream." (Trial Tr.,
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p. 54, Ls. 10-12.) When A.H. went to the bathroom, she saw that she "was
bleeding a little bit from [her] vaginal area." (Trial Tr., p. 54, L. 25 - p. 55, L. 1.)
A.H. became very upset and called her sister to come get her. (Trial Tr.,
p. 56, L. 1-2, 14-19.) A.H. later went to the hospital where she was administered
a rape kit. (Trial Tr., p. 58, Ls. 19-22.) Police interviewed Ghormley and Tvedt
the following day. (Trial Tr., p .148, L. 20 - p. 149, L. 2.) At that time, Tvedt was
unaware that Ghormley had raped A.H. (Trial Tr., p. 149, L. 6-13.)
At trial, and relevant on this appeal, A.H. testified (about the night she was
raped), "I swear I was drugged," and later, "I personally think I was drugged."
(Trial Tr., p. 57, L. 6; p. 73, L. 17.) Defense counsel objected and, outside of the
jury's presence, moved for a mistrial. (Trial Tr., p. 73, L. 18 - p. 75, L. 10.) The
trial court considered the matter, heard argument from counsel, and denied the
motion. (Trial Tr., p. 82, L. 10 - p. 89, L. 24.) Upon the jury's return, the court
gave a curative instruction that A.H.s statement was stricken and that the jury
must disregard it. (Trial Tr., p. 90, Ls. 13-21.)
The trial court sentenced Ghormley to a term of 20 years with seven years
fixed. (R., p. 220.) Ghormley timely appealed. (R., pp. 218, 227-233.)
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ISSUES
Ghormley states the issue on appeal as:
Did the interjection of irrelevant and prejudicial evidence by the
State's chief witness deprive the defendant of a fair trial?
(Appellant's brief, p. 4.)
The state rephrases the issue as:
Has Ghormley failed to show that the victim's objected-to testimony deprived
Ghormley of a fair trial given the trial judge's curative instruction and other
evidence at trial that overwhelmingly supported the jury's verdict?
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ARGUMENT
Ghormley Has Failed To Show That The Victim's Obiected-To Testimony
Deprived Ghormley Of A Fair Trial Given The Trial Judge's Curative Instruction
And Other Evidence At Trial That Overwhelmingly Supported The Jury's Verdict
A.

Introduction
Ghormley asserts that the victim's objected-to statements at trial were

reversible error, thus the trial court's denial of his motion for mistrial must be
reversed. (Appellant's brief, p. 5-9.) Ghormley cannot meet his burden of proof
on this appeal.
B.

Standard Of Review
Motions for mistrial in criminal matters are governed by I.C.R. 29.1. That

rule allows the trial court to declare a mistrial on defendant's motion when an
error, legal defect, or other conduct occurs during trial "which is prejudicial to the
defendant and deprives the defendant of a fair trial." I.C.R. 29.1(a). Thus, the
event triggering the mistrial motion must be both prejudicial and deprive the
defendant of a fair trial in order to warrant a mistrial.
In reviewing a trial court's denial of a motion for mistrial, the appellate
court considers "whether the event which precipitated the motion ... represented
reversible error when viewed in the context of the full record." State v. Gutierrez,
143 Idaho 289, 294, 141 P.3d 1158, 1163 (Ct. App. 2006) (quoting State v.
Urguhart, 105 Idaho 92, 95, 665 P.2d 1102, 1105 (Ct. App. 1983)). "Error is not
reversible unless it is prejudicial." Gutierrez, 143 Idaho at 293, 141 P.3d at 1162
(citation omitted). Also, an error is harmless if the reviewing court can declare
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beyond a reasonable doubt that the jury would have reached the same result
absent the error.
C.

~

The Record Supports Beyond A Reasonable Doubt That The Objected-To
Testimony Did Not Contribute To The Verdict
Here, the trial court expressed that A.H.'s objected-to testimony was "lay

opinion offered clearly without a direct question regarding it," was not helpful to
the jury's understanding, and that its prejudicial effect outweighed its limited
probative value. (Trial Tr. ,p. 85, Ls. 13-14, 22-25.) The court gave a curative
instruction to the jury that the witness A.H .
. . . testified that she was of the opinion that she had been drugged.
The court has stricken this statement from the record because the
witness has no basis in fact for expressing her opinion, and the
opinion is therefore inadmissible. Since the answer has been
stricken, the jury is instructed that you may not consider the
statement in any way in reaching a conclusion in this case.
(Trial Tr., p. 90, Ls. 13-21.)
Critically, the instruction highlighted that A.H.'s statement was her opinion,
and advised that the statement had "no basis in fact" and was "therefore
inadmissible."

(Trial Tr., p. 90, Ls. 16-18.)

The court's instruction therefore

remedied any ill-effects of A.H.'s testimony. See State v. Norton, 151 Idaho 176,
193, 254 P.3d 77, 94 (Ct. App. 2011) (the appellate court may consider the trial
court's curative instruction in determining whether the alleged error is reversible).
Further, ample evidence admitted at trial supports that the error was
harmless. Perhaps most damning to Ghormley was testimony by Ghormley's exfiance, Kristen Tvedt.

Tvedt testified that, roughly a week after the rape,

Ghormley confessed to her that "he did what [A.H.] said he did." (Trial Tr., p.

5

149, Ls. 16-19; p. 150, Ls. 3-4.) Ghormley told Tvedt that he went into the spare
bedroom, and "the next thing he remembered is he was having sex with [A.H.]."
(Trial Tr., p. 150, Ls. 15-17.) Tvedt testified, "I told him that he wasn't having sex
with her; he was raping her," to which he responded "that he didn't like that
word." (Trial Tr., p. 150, Ls. 17-18, 20-21.) Also, when Tvedt asked Ghormley
why she hadn't heard anything despite being in the next room, "He said [A.H.]
was too drunk to move. She was too drunk to fight him off. She didn't scream."
(Trial Tr., p. 151, Ls. 4-10.)
Tvedt came forward to police a couple months later. (Trial Tr., p. 160, Ls.
8-25.) When asked about her motivations for coming forward, Tvedt testified,
"I'm not here because of me. I'm not testifying for any personal gratification. I
don't get any benefit from being here." (Trial Tr., p. 157, Ls. 6-8.) Rather, she
was testifying, "Because I feel like it's the right thing to do. I feel like it's brave
what [A.H. is] doing, and I can't - I feel it would be wrong if I didn't say anything."
(Trial Tr., p. 157, Ls. 10-13.)
A.H.'s unobjected-to testimony also supports Ghormley's verdict beyond a
reasonable doubt. She provided consistent and unimpeached detail about the
evening.

(See Statement of Facts, infra.)

A.H.'s sister also testified, and

corroborated A.H.'s efforts to contact her the night of the rape. (Trial Tr., p. 20,
L. 21 - p. 21, L. 10.) A.H.'s sister confirmed going to pick up a very distraught

A.H. from Ghormley's apartment. (Trial Tr., p. 21, Ls. 15 - p. 22, L. 18.)
Finally, testimony from Detective Maughan confirmed that blood DNA and
semen taken from A.H.'s rape kit was a match for Ghormley. (Trial Tr., p. 132,
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Ls. 2-11.) In the context of the full record, the evidence is more than enough for
this Court to declare that the objected-to statements did not contribute to the
jury's verdict. See Guitierrez, 143 Idaho at 293-94, 141 P.3d at 1162-63. Thus,
Ghormley has failed to show reversible error here.

Accordingly, this Court

should reject Ghormley's appeal.

CONCLUSION
The state respectfully requests that the Court affirm the district court's
judgment of conviction.
DATED this 27th day of June, 2013.
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